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I. Control of chemicals – REACH

On 29 October 2003 the Commission submitted a proposal for a complete review of the Community policy with regard to chemicals. The proposal, known as REACH, establishes a complete, three-partial system:

· registration of chemicals by the producers (importers), concerning the basic information on substances newly introduced to the market as well as those already existing,

· evaluation by the competent authorities of substances produced in quantities surpassing 100 tonnes a year and particularly dangerous substances and

· authorisation of certain particularly dangerous chemical substances.

The proposal caused much controversy among the representatives of chemical industry, SMEs, trade unions, consumer and environment protection movements and NGOs ever since the moment it was presented by the European Commission in late 2003, which made the progress of works on the draft Regulation very difficult.

On 10 November 2005 the European Parliament proceeded with the first reading of the draft Regulation. The following progress has been reached at this stage:

1. With regard to registration of chemicals the European Parliament returned to the so called Sacconi - Nassauer compromise, which is close to the British compromise proposal submitted to the Council of Ministers. Thus, presently the discussion concerns two documents: the Parliamentary proposal and the British presidency proposal. If the Council and the European Parliament manage to reach an agreement on the issues listed below, which still make a difference between them, there is a hope for this element of the REACH system to be accepted already at the present stage of legislative works.

a) pre-registration requirements
· according to the British compromise there shall be a single pre-registration requirement for producers, related to submission of basic information on the substances they produce within 18 months since the moment of the Regulation’s entry into force;

· the Parliament goes a little further by setting requirements of giving information on the categories of exposure and use of the substances and an obligation to provide additional information to the public prior to the registration ;

b) registration deadlines for substances

· the Parliament adopted the UK’s registration deadlines for all substances, excluding persistent, bioaccumulative and toxic (PBT) chemicals produced in volumes between 10 – 100 tonnes, for which the time-limit was shortened from 11 to 6 years;

c) limitations of validity of the authorisation for substances of special concern

· the Parliament wishes to limit the validity of the authorisation to 5 years;

· while the UK proposes to set the validity period of the authorisation in each case individually, with no general maximum validity period restriction;

d) use of substances of special concern

· the UK requires the use of such substances not to be allowed but under two conditions: manufacturers and users of such substances shall prove a level of control adequate to the level of risk incurred by such substances or when they are not able to do so, to indicate the socio-economic benefits which prevail over the risk to health and environment;

· the Parliament proposes granting authorisations for such substances only when there are no appropriate alternative substances or technologies available, and furthermore, when an adequate risk control and socio-economic benefits have been demonstrated;

e)
exemptions to the registration requirement, related to research and development

· the EP draft provides for a simplified method of obtaining an exemption from registration in industry, as the companies will be allowed to extend a standard 5-year exemption period to additional 10 years, provided that the competent authorities agree to do so;

· the UK intends to allow for additional extensions of 5 years for the majority of companies;

f)
requirements of testing for substances in different tonnage ranges

· the Parliament aims at adding two new tests, concerning the capacity of biodegradation and level of toxicity, for substances in the 1-10 tonnes range;

· the UK draft complements those tests with an additional one, on environmental toxicity.

The compromise achieved in the EP, which leads to a simplification of the rules concerning the registration stage of the process, was applauded by the representatives of the chemical industry. An entirely opposite stance was taken by the European environmentalist movements, consumer organisations and animal welfare groups, which criticised the outcome of the Parliamentary works.

2. The EP has not managed to arrive to an agreement on the authorisation stage. As the Council does not intend to amend the existing draft, it appears probable that this issue will be a potential source of future conflicts.

The centre-right parties (EPP – ED) have criticised the outcome of the voting on authorisation as an anomaly and promised to amend it significantly in the second reading. The similar voices of disapproval could be heard from the chemical industry part, which evaluated the introduced amendments as leading to weakening of the EU competitiveness on international markets. The solution adopted was on the other hand praised by the socialist group (PES), environment protection organisations, consumer and animal protection movements.

3. Some other important aspects of the REACH scheme the PE voted upon are:

a) controls on substances in articles:

Contrary to the British submission to the Council, which requires registration to be made in case of any substance contained in finished articles in quantities above 1 tonne and intended to be released from the product, the Parliament claimed this should not be mandatory unless the substances were already classified as hazardous under existing EU law.

b) the scope of the REACH:

The Parliament decided to exclude several materials and substances like cellulose pulp, many food oils and fats, minerals, ores and their concentrates, natural gas, crude oil, coal and several common inorganic substances and metals such as salt, aluminium, silver and gold from the scope of the Regulation.
Information from the following websites:

European Parliament

http://europa.eu.int/eur-lex/en/com/wpr/2001/com2001_0088en01.pdf

http://europa.eu.int/eur-lex/en/com/pdf/2003/act0644en03/1.pdf
European Commission

http://europa.eu.int/comm/environment/chemicals/pdf/qa_reach_part2-2004_11_22_en.pdf

http://europa.eu.int/rapid/pressReleasesAction.do?reference=MEMO/03/213&format=HTML&aged=0&language=EN&guiLanguage=en
EurActiv.com

http://www.euractiv.com/Article?tcmuri=tcm:29-117452-16&type=LinksDossier

http://www.euractiv.com/Article?tcmuri=tcm:29-117452-16&type=LinksDossier

http://www.euractiv.com/Article?tcmuri=tcm:29-145274-16&type=News
II. GMO

On 23 November 2005 the Commission has authorised Denmark to pay compensation in cases where farmers with conventional and organic production suffer economic losses when the presence of genetically modified material exceeds 0.9 % is found in their crops.

The compensation is entirely financed by obligatory contributions from farmers who cultivate genetically modified organisms (GMOs). In the future it will be replaced by private insurance. The amount of compensation is limited the price difference between the genetically modified crop market prices and conventional or organic crops market prices.

The duration of the compensation scheme is limited to 5 years. Genetically modified crop growers will pay an annual tax of 13.40 Euro per hectare of land cultivated with such crops.

The payment of compensation does not free the GM farmer from any civil or criminal liability under Danish law. The Danish authorities will in all cases take action to recover the compensation paid from the farmer from whose fields the genetically modified material has spread.

Denmark is the first country to win such authorisation under European Union state aid rules.

Information from the following websites:

European Commission

http://europa.eu.int/rapid/pressReleasesAction.do?reference=IP/05/1458&format=HTML
http://europa.eu.int/comm/secretariat_general/sgb/droit_com/pdf/communication-danemark.pdf
III. Waste.

The directions of community waste management policy are set out in programming documents, including so-called strategy for waste management. In recent years there have been adopted ‘A Community Strategy for Waste Management’ in 1989 (Commission Communication, SEC (89) 934) and Council Resolution of 24 February 1997 on a Community strategy for waste management (O. J. C 76, 11 March 1997). The strategies lay out general planned directions of activities and they may (but not necessarily do) contain proposals for legislative measures.

At the moment a thematic strategy for waste prevention and recycling is being prepared. This strategy is one of seven thematic strategies elaborated under the Community’s Sixth Environmental Action Programme. A first step to prepare it was the “Communication from the Commission towards a thematic strategy on the prevention and recycling of waste” COM (2003) 301.

The Commission pointed out therein e.g. a lack of implementation of the Community law by the member states, limited progress on prevention of waste creation, incoherent approach to recycling, lack of harmonization of standards for recycling process and problems with definition of ‘waste’ and differentiation between operations of disposal and discovery.
The Communication of the Commission points to a necessity of applying a variety of instruments of waste management (regulatory, economic and voluntary ones) at a time. Is suggests that the future Community strategy should be focused in four major blocks:

· main instruments of preventing waste creation

· main instruments of supporting recycling,

· measures aiming at establishing standards on recycling, and

· additional measures serving the purpose of preventing waste creation and of recycling promotion.

The document presented by the Commission was subject of consultations with interested parties. On its basis a strategy will be drawn up, which will indicate the
directions of the common waste management policy until 2012.

Information from the following websites:

European Commission

http://europa.eu.int/comm/environment/waste/pdf/wallstrom_letter.pdf
http://europa.eu.int/comm/environment/waste/strategy.htm
EurActiv.com

http://www.euractiv.com/Article?tcmuri=tcm:29-128551-16&type=LinksDossier
European Environmental Bureau

http://www.eeb.org/press/pr_commission_plans_to_bin_recycling_251005.htm
IV. The Court of Justice of the European Communities

Case T - 178/05

Judgment of the Court of First Instance (First Chamber), 23 November 2005

Application for annulment of Commission Decision C (2005) 1081 final of 12 April 2005 concerning the proposed amendment to the national allocation plan for the allocation of greenhouse gas emission allowances notified by the United Kingdom in accordance with Directive 2003/87/EC of the European Parliament and of the Council, brought on 5 May 2005.

United Kingdom of Great Britain and Northern Ireland, represented initially by C. Jackson, acting as Agent, and M. Hoskins, Barrister, and, subsequently, by R. Caudwell, acting as Agent, and M. Hoskins, applicant,

v

Commission of the European Communities, represented by U. Wölker and X. Lewis, acting as Agents, defendant.

The Directive 2003/87/EC of the European Parliament and of the Council of 13 October 2003 establishing a scheme for greenhouse gas emission allowance trading within the Community and amending Council Directive 96/61/EC (OJ 2003 L 275, p. 32) establishes a Community scheme for greenhouse gas emission allowance trading in order to reduce such emissions. Each Member State must develop a national plan for the allocation of greenhouse gas emission allowances (‘NAP’), publish it and notify to the Commission and to the other Member States. The Commission has three months to reject a NAP, in whole or in part, if it is incompatible with the criteria laid down by the directive. All amendments made to the NAP by the Member State must be approved by the Commission. Each Member State had to take a definitive decision on the basis of the NAP approved by the Commission, taking account of the comments from the public, three months before the beginning of the three-year period, that is to say prior to 1 October 2004.
On 30 April 2004, the United Kingdom notified a NAP to the Commission, indicating it was provisional because it is awaiting comments from the public and that it would notify the Commission as soon as possible of any amendments made to the NAP. However, on 10 November the United Kingdom, having already informed the Commission that it was unable to meet the deadline of 30 September, submitted amendments to its NAP, in particular, it proposed to increase the total quantity of allowances to 756.1 Mt CO2. In reply, on 12 April 2005 the Commission adopted a decision stating that the amendments proposed were inadmissible.

On 5 May 2005 the United Kingdom asked the Court of First Instance to annul the decision of 12 April.
The Court has accepted the United Kingdom’s application and annulled the Commission decision. The Court notes that UK was entitled to propose amendments to the plan submitted to the Commission – even though they increased the total quantity of emission allowances – after the adoption by the Commission of a decision concerning the national plan. The Commission could not restrict a Member State’s right to propose amendments because such a restriction would deprive the public consultation prescribed by the directive of its effectiveness. 

Information from the following websites:

The Court of Justice of the European Communities
http://curia.eu.int/jurisp/cgi-bin/form.pl?lang=en&Submit=Submit&alldocs=alldocs&docj=docj&docop=docop&docor=docor&docjo=docjo&numaff=t-178%2F05&datefs=&datefe=&nomusuel=&domaine=&mots=&resmax=100
http://curia.eu.int/jurisp/cgi-bin/form.pl?lang=en&Submit=Submit&alldocs=alldocs&docj=docj&docop=docop&docor=docor&docjo=docjo&numaff=t-178%2F05&datefs=&datefe=&nomusuel=&domaine=&mots=&resmax=100
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